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NEW KOREAN FREE TRADE AGREEMENTS OFFER SIGNIFICANT 
PROTECTIONS FOR INBOUND AND OUTBOUND KOREAN 
INVESTMENTS 

On November 22, 2011, the Korean National Assembly ratified the Korea-United States Free Trade Agreement (Korea-U.S. 

FTA).  Closely following the Korea-Peru FTA, which took effect on August 1, 2011, the Korea-U.S. FTA is the latest in a string of 

FTAs negotiated by the Korean government, including treaties with the European Union, India (termed as the Comprehensive 

Economic Partnership Agreement), the ASEAN, Singapore and Chile. The Korea-U.S. FTA is scheduled to take effect on March 

15, 2012.     

The treaties are primarily focused on expanding trade by reducing tariffs and other barriers to the flow of goods and services 

between the signatory states.  Under the Korea-U.S. FTA, nearly 95 percent of bilateral trade in consumer and industrial products 

will become duty free within five years after it enters into force.  Under both FTAs, most tariffs will be eliminated within 10 years.  

In addition, both treaties include “investment” chapters intended to encourage greater foreign direct investment.  This chapter 

establishes minimum standards of treatment for investments and investors.  They also provide a mechanism by which an 

aggrieved investor can commence an arbitration against the host state to obtain compensation for any breach of the minimum 

standards.  We set out below an overview of the new protections, explain how the arbitration mechanism works, and suggest what 

steps companies should take now to ensure their investments are covered by the treaties. 

The Korea-U.S. and Korea-Peru FTAs Offer Important New Protections 

The FTAs offer protection against a broad range of government actions – legislative, administrative and judicial – and apply to all 

levels of government, from county and municipal governments to State and Federal levels. This is good news for Korean investors 

in the U.S., because the U.S. Federal system of government means that there are often multiple overlapping government 

authorities that can impact investments.  

Protection against a Wide Range of Expropriation 

Foreign investments are also protected against discriminatory treatment by government authorities. This means that if a foreign-

owned company is treated less favorably than a local-owned company, this may be in breach of the FTA and trigger an 

entitlement to compensation. 

Other Key Protections 

The Korea-U.S. and Korea-Peru FTAs also contain a number of additional protections including guarantees of:  

• Fair and equitable treatment, which ensures due process and a stable and predictable legal framework, among other things; 

• Full protection and security, which guarantees an investment's physical security; 

• Treatment at least as favorable as treatment of host State nationals; 

• Treatment at least as favorable as treatment of investors from other countries; 

• Free transfer of funds across borders; and 

• Generally, no imposition of nationality requirements for those in senior management positions of a local enterprise  

  or performance requirements on their business activities.  

FTAs Cover Most "Investments"  

The definition of "investments" is broad: "every asset that an investor owns or controls, directly or indirectly, that has the 

characteristics of an investment." This includes most typical property rights, even patents and certain debt obligations. 
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Investments Must be Made by Bona Fide "Investors" 

However, the FTA provisions only apply to qualifying investors.  This will typically include a national of one of the contracting 

states or an “enterprise” constituted or organized under the laws of that state.  In addition, these FTAs protect investments made 

indirectly through subsidiaries located in third countries for tax or other regulatory purposes.  The FTAs may also permit the host 

state to deny protections to an enterprise that is owned or controlled by a non-home state entity and which has no substantive 

business operations in the home state.  The application of these rules can be complex and requires expert legal advice.  

Enforcement of Investment Protections through International Arbitration 

Importantly, both FTAs offer the opportunity to have alleged breaches of investment protections submitted for final and binding 

resolution by a panel of neutral arbitrators. Korean companies should embrace these important mechanisms as an alternative to 

relying on expensive, time-consuming, unpredictable and/or invasive local court procedures in Peru or the U.S.  

Investors (as claimants) can choose whether to resolve the disputes under the arbitral rules of the World Bank's International 

Centre for the Settlement of Investment Disputes ("ICSID") or the United Nations Commission on International Trade Law 

("UNCITRAL") (or the parties can agree to any other arbitration institution or rules). There are important differences between 

these two fora but, importantly, both will result in neutral arbitrators issuing an award that is binding on the host state and 

enforceable internationally. 

Actions Korean Companies Should Take Now to Maximize Benefits 

How any particular company can best take advantage of the new FTA protections depends, of course, on its structure, line of 

business, and other factors. Expert legal advice is therefore recommended. However, most Korean investors should consider four 

issues. 

1. Structuring Future Investments  

Companies should consider structuring future investments in a way to maximize the benefit of these new FTAs. While investment 

structuring will also be driven by other regulatory and tax concerns, these objectives may also be able to be incorporated so as to 

still maintain coverage under applicable FTAs.  

2. Assessing Existing Corporate Structures 

Companies should assess their existing ownership and investment structures to ascertain whether existing investments qualify for 

the FTAs’ investor protections.  In addition to the new Korea-U.S. and Korea-Peru FTAs, Korean companies should bear in mind 

that their local subsidiaries might also be able to access treaty protections with respect to investments into third counties with 

which Korea does not have an FTA or investment treaty.  There are more than 1,800 such investment instruments in existence. 

3. For Existing Investments, Do Not Litigate in Local Courts before Investigating FTA Arbitration Option 

If a dispute arises that might fall within one of the FTAs, seek expert advice to ensure the investor does not inadvertently waive its 

right to remedies under the treaty. Under the Korea-Peru FTA, if a qualifying company chooses to resolve a dispute with the 

Peruvian Government in a local court instead of choosing the arbitral mechanism in the treaty, this might waive any right to 

arbitration. Companies should also be aware that they must submit a claim to arbitration within three years from the date it first 

acquired, or should have acquired, knowledge of the breach and knowledge that the claimant has incurred loss or damage. 

4. Actively Manage Operations and Investments to Establish that Disputes Arise after the FTAs Enter into Force  

Finally, the FTA protections discussed above only apply to state conduct committed after the treaties enter into force. Therefore, if 

an existing investment is already being adversely affected by potentially unlawful conduct, the investor should take steps to 

ensure that it can establish that violations occurred after the relevant date.  

 

The provisions of these FTAs are complex. It is important that companies obtain expert legal advice to maximize their 

protections. Yulchon and Chaffetz Lindsey have been working for years with companies to structure investments and 

resolve disputes involving investment protections. 
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